	SECTION 95  DETERMINATION

RE AN APPLICATION BY THE DEPARTMENT OF CONSERVATION   
RC 2011-34

Decision on whether the application which seeks the establishment and ongoing public use of a coastal cycleway and walking trail is to be processed as publicly notified, limited notified or non-notified.
The decision, as set out below, is that the application be determined on a non-notified basis.   



	Consent Number:
	RC 2011-34 

	Applicant:
	The Department of Conservation 

	Description of Application: 
	Establishment and ongoing public use of a coastal cycleway and walking trail.  

Two separate applications have been lodged, one from the Department of Conservation and the other by the Opotiki District Council for a cycleway/walking trail.  The applications relate to different land, but the proposals are the same.  Separate decisions have been made.        

	Site location: 
	Tirohanga Dunes Conservation Area. 

	Legal Description of Site:
	Allotment 405, Waioeka (fully set out in the application documentation)

	Zone:
	Coastal Zone

	Activity Status:
	Overall the application is a Discretionary Activity.
The details of this are fully set out in the section 42A Report.


DECISION 

The Commissioner, having reviewed the applications made to Opotiki District Council (ODC) by the Department of Conservation (DOC) and ODC, including the Assessments of Environmental Effects and supporting technical reports, the reports addressing the sections 95A to 95F and 104 matters (prepared by Harrison Grierson Consultants Ltd for the ODC), and undertaken a site visit on the 8th April 20011, has resolved that:   
1. Pursuant to section 95A of the Resource Management Act 1991, the application be processed without public notification because the activity will have adverse effects on the environment that are no more than minor. In particular, there will be no more than minor adverse effects in relation to: 
· Ecological, landscape, visual amenity and archaeological values,
· Coastal hazards,
· Vehicle parking, and

· Public access to and along the coast and the coastal marine area (in relation to this matter there will be positive effects). 
Each of these matters is addressed below:  

(a) With respect to the ecological values the Commissioner accepts the expert reports that the corridor in which the cycleway and walking trail is proposed contains large tracts of coastal vegetation with little or no particular ecological value.  In other areas where the vegetation, and its value, is more significant, the track alignment has been altered to either avoid or reduce the impact of the route and associated works on those ecological values.  Also the conditions of consent provide for any adverse ecological effects to be avoided or mitigated by providing some flexibility in the cycleway/walking trail alignment.  

(b)
In terms of landscape and visual amenity effects, these will be no more than minor given the nature of proposal and the finished appearance of the cycleway/walking trail.   

(c) 
There is a low risk of the cycleway/walking trail exacerbating or being subject to coastal erosion.  With appropriate construction and remediation works, as required by the conditions of consent, the proposed cycleway/walking trail will not cause further erosion.
(d)
With respect to archaeological values the Commissioner accepts the Council’s expert report that there are no archaeological issues associated with this proposal.  However the applicant has accepted a condition of consent that the protocols and recommendations in relation to the discovery of any archaeological sites (should there be any) will be implemented in accordance with the expert’s report.

(e)
No additional vehicle parking is provided as part of this proposal, and any adverse effects from this will be no more than minor.  In this case the area of the cycleway/walking trail (its length and width) would in accordance with the District Plan, require 1 car park to 20m2 net site, resulting in a ‘shortfall’ of 900 plus carparks.  As the cycleway/walking trail is for non-motorised access and due to the nature of the proposal, the District Plan parking standards are not appropriate.  There is sufficient existing parking at the numerous access points to the cycleway/walking trail (e.g. Memorial Park, Hikuwai Beach and Tirohanga Beach Road) to provide for  the cycleway/walking trail activity.  There will be no staff based on site and therefore there is no requirement for staff parking.
(f)
There are no adverse effects relating to public access (and any effects in this respect will be positive (addressed in the section 104B decision).        

2. That pursuant to section 95A(4), there are no special circumstances to warrant public notification of this application.  This is because the District Plan provides for the activities proposed, and while the application represents a significant proposal, it is not so unusual that would give rise to ‘special circumstances’ warranting public notification.

3. That pursuant to section 95B of the Resource Management Act  1991, this application be processed without limited notification because:

a. Pursuant to section 95E (1), any adverse effects on any person will be less than minor. Some people have claimed that there will be privacy and amenity effects from the proposal. The Commissioner finds that these will be less than minor due to: the nature of the proposal, the purpose of the Coastal Zone (which provides for public access and recreation activities) and the mitigation measures proposed by the applicant and required by the conditions of consent.   

b. Pursuant to section 95E (3) (a) the written approvals have been obtained from the following parties;
· New Zealand Transport Authority,

· Ruby Trust (Part Allotment 320 Waioeka Parish) 

· Whakatohea Maori Trust Board (Allotment 311 Waioeka Parish),

· Opotiki District Council (Roading Manager)
c.
Pursuant to section 95F there are no affected order holders. 
Accordingly, I determine that the application proceed on a non-notified basis
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Mr Greg Hill

Commissioner:


Date: 
15th April 2011 

	DECISION ON THE APPLICATION TO ESTABLISH AND USE ON AN ONGOING BASIS A COASTAL CYCLEWAY AND WALKING TRAIL  PURSUANT TO SECTION 104B 
FOR THE DEPARTMENT OF CONSERVATION 
RC 2011-34



	Consent Number:
	RC 2011-34 

	Applicant:
	The Department of Conservation 

	Description of Application: 
	Establishment and ongoing public use of a coastal cycleway and walking trail.  

Two separate applications have been lodged, one from the Department of Conservation and the other by the Opotiki District Council for a cycleway/walking trail.  The applications relate to different land, but the proposals are the same.  Separate decisions have been made.        

	Site Location: 
	Tirohanga Dunes Conservation Area. 

	Legal Description of Site:
	Allotment 405, Waioeka (fully set out in the application documentation)

	Zone:
	Coastal Zone

	Activity Status:
	Overall the application is a Discretionary Activity.
The details of this are fully set out in the section 42A Report.


DECISION 

That  pursuant to Sections 104B of the Resource Management Act 1991, land use consent is GRANTED to the Department of Conservation for the construction and public use of a coastal cycleway and walkway trail, subject to the conditions set out in Schedule 1. 

REASONS FOR THE DECISION 

Section 113 (4) of the Act states that – “Every decision on an application for a resource consent that is not notified must be in writing and state the reasons for the decision”.   Accordingly, pursuant to section 113 of the Resource Management Act 1991, the reasons for this decision are as follows:

1. In terms of section 104(1)(a) of the Resource Management Act 1991, any actual or potential effects of the activity on the environment will be no more than minor.  In particular, there will be no more than minor effects in relation to: 
· Ecological, landscape, visual amenity and archaeological values
· Coastal hazards
· Vehicle parking and

· Public access to and along the coastal marine area (in relation to this matter there will be positive effects).   

(a)
With respect to the ecological values the Commissioner accepts the expert reports that the corridor in which the cycleway/walking trail is proposed contains large tracts of coastal vegetation with little or no particular ecological value.  In other areas where the vegetation, and its value, is more significant, the track alignment has been altered to either avoid or reduce the impact of the route and associated works on those ecological values.  Also the conditions of consent provide for any adverse ecological effects to be avoided or mitigated by providing some flexibility in the cycleway/walking trail alignment.  

(b)
In terms of landscape and visual amenity effects, these will be no more than minor given the nature of proposal and the finished appearance of the cycleway/walking trail.   

(c) 
There is a low risk of the cycleway/walking trail being exacerbating or being subject to coastal erosion.  With appropriate construction and remediation works, as required by the conditions of consent, the proposed cycleway/walking trail will not cause further erosion.
(d)
With respect to the archaeological values the Commissioner accepts the Council’s expert report that there are no archaeological issues associated with this proposal.  However the applicant has accepted a condition of consent that the protocols and recommendations in relation to the discovery of any archaeological sites (should there be any) will be implemented in accordance with the expert’s report.

(e)
No additional vehicle parking is provided as part of this proposal, and any adverse effects from this will be no more than minor.  In this case the area of the cycleway/walking trail (its length and width) would, in accordance with the District Plan, require 1 car park to 20m2 net site, resulting in a ‘shortfall’ of 900 plus carparks.  As the cycleway/walking trail is for non-motorised access and due to the nature of the proposal, the District Plan parking standards are not appropriate.  There is sufficient existing parking at the numerous access points to the cycleway/walking trail (e.g. Memorial Park, Hikuwai Beach and Tirohanga Beach Road) to provide for  the cycleway/walking trail activity.  There will be no staff based on site and therefore there is no requirement for staff parking.
2
In terms of section 104(1)(a) of the Resource Management Act 1991, the coastal cycleway/walking trail proposal will have positive effects.  It will provide greater access public along the coastal edge as well as access to and along the coastal marine area (a matter of national importance under section 6 of the Resource Management Act 1991).  It will also promote tourism and recreational opportunities for the Opotiki District and enhance the economic and social well being of the District. 
3
In terms of section 104(1)(b) of the Resource Management Act 1991, the proposal is consistent with the relevant objectives and policies of the New Zealand Coastal Policy Statement (NZCPS), the Operative and Proposed Regional Policy Statement (RPS and PRPS) and the Operative District Plan.  

(a)
With respect to the NZCPS and the RPS and PRPS, the officer’s section 42A report sets out the relevant provisions of these documents.  The proposal is supported by the NZCPS and the RPS and PRPS in that the cycleway/walking trail will promote the social and economic well being of the Opotiki Community, provide for public use and enjoyment of the coastal environment and that any actual and potential effects, such as on natural character, landscape and ecological values, have been appropriately avoided, remedied or mitigated through the route selection and the conditions of consent. 

(b)
With respect to the District Plan, the objectives and policies of the Coastal Zone seek the retention, preservation and protection of natural character and amenity values, and to improve public access opportunities to and along the coast.  As has already been set out above in relation to the effects of the proposal, this application is consistent with those objectives and policies as the proposal will retain, preserve and protect the natural character and amenity values of the area and improve public access opportunities to and along the coast.

Part 2 of the Act 

4
Part 2 of the Act sets out the Matters of National Importance (section 6), Other Matters (section 7) and the Principles of the Treaty of Waitangi (section 8).  It also sets out the Act’s Purpose (section 5). These are addressed below.  

Section 6 – Matters of National Importance

The following matters of national importance are relevant to this application which must be recognised and provided for. 

(a) the preservation of the natural character of the coastal environment (including the coastal marine area), wetlands, and lakes and rivers and their margins, and the protection of them from inappropriate subdivision, use, and development:
(d) the maintenance and enhancement of public access to and along the coastal marine area, lakes, and rivers:

As already set out in the reasons above the proposal recognises and provides for these Matters of National Importance.  The proposal is an appropriate development within the coastal environment, and any adverse effects on natural character will be minor.  The proposal will enhance public access to and along the coast marine area.           
Section 7 – Other Matters 

Section 7 outlines matters to which particular regard must be had.  Those matters relevant to this application include: 

 (c) the maintenance and enhancement of amenity values, and
(f) maintenance and enhancement of the quality of the environment
As already set out in the reasons above the proposal has had particular regard to these matters. The proposal will maintain and enhance the amenity values and the quality of the environment in terms of the objectives and policies of the Coastal Zone, the nature of the proposal and the mitigation offered by the applicant and the conditions of consent.   

Section 8 – Treaty of Waitangi   

There are no matters relating to the principles of the Treaty that have been raised by the application.  It is also noted that Whakatohea Maori Trust Board, along with Opotiki District Council (ODC), the Department of Conservation (DOC) and Gisborne District Council are joint partners in the development of a cycleway/walking trail route around Opotiki and have secured central government funding to support the project.

Section 5 – Purpose of the Act 

Overall, taking into account all of the reasons above, the granting of consent to the proposed cycleway/walking trail meets the sustainable management purpose (section 5) of the Resource Management Act 1991.  

Mr Greg Hill

Commissioner:


Date: 
15th April 2011 

Schedule 1 – Conditions of Consent  

1. The proposed cycleway/walking trail shall be established, maintained and operated in accordance with the application documents, unless otherwise modified by the conditions of this consent, including:

· Planning Report (Awhina White – DOC March 2011)
· Landscape and Visual Effects (Wildland Consultants - September 2010)

· Ecological Assessment (Department of Conservation – November 2010)

· Archaeological Assessment (InSitu – July 2010)

· Coastal Hazard Assessment (Jim Dahm November 2010)

2. That all activities shall be designed and conducted so as to ensure that the following noise limits are not exceeded at any point within the boundary of any Coastal Zone, Rural Zone or Coastal Settlement Zone: 
· Monday to Friday 7.00 am to 10.00 pm 50 dBA (L10)

· Saturday 9.00 am to 6.00 pm 50 dBA (L10)

At all other times including Sundays and Public Holidays 40 dBA (L10)

On any day between 10.00 pm and 7.00 am on the following day 65 dBA (Lmax)

Except where expressly provided elsewhere in this Plan, noise shall be measured in accordance with the provisions of NZS 6801:1991 Measurement of Sound, and assessed in accordance with the provisions of NZS 6802:1991 Assessment of Environmental Sound.

Construction noise in any zone shall not exceed the recommended limits in and shall be measured and assessed in accordance with the provisions of NZS 6803P:1984 The Measurement and Assessment of Noise from Construction, Maintenance and Demolition Work.  

3. The alignment of the cycleway/walking trail shall be constructed along a ten metre corridor being 5 metres each side of the centreline detailed in the application documents subject to the following criteria;

i. The cycleway/walking trail shall not be located closer than 20m from the crest of an eroding dune face,

ii. The trail shall not be located closer to any adjacent residential boundary,

iii. Any modified alignment shall not result in any greater area of vegetation clearance or earthworks. 

An alternative alignment along the paper road adjoining Part Allot 320, Waioeka parish, is authorised under this consent to address any issue with the possible change in land ownership. In addition, should adjacent landowners and the consent holder agree on modifications to the alignment to address privacy or amenity issues, then modification to the alignment may occur.   Any alternative alignment under these clauses shall be subject to compliance with condition 3 (i) & (iii) and 4. 

4. 
Prior to the construction of the cycleway/walking trail commencing, the consent holder shall provide for approval to Council’s Environment and Planning Manager: - 

· Details of the final track alignment, with the centreline to be physically marked on site,

· A final construction timeline including details of all ecological rehabilitation and erosion control works which are to implemented,

· Comments from the Department of Conservation (East Coast Bay of Plenty Conservancy) on any areas of the final route which do not coincide with the recommendations of the November 2010 report,

· Signage details, and 

· Details of any screen planting or other mitigation measures which have been provided in conjunction with further liaison with the adjacent private landowners. 

5. The consent holder shall prepare and maintain a Cycleway/walking trail Management and Operations Plan. This plan shall provide but not be limited to: -

· Specific details on the measures which will be implemented to control;-

i. Informal tracking through the dune land areas by cycleway/walking trail users,

ii. Littering,

iii. Objectionable and antisocial behaviour,

iv. Motorised vehicle access,

v. Domestic dogs, and

vi. Any effects on cultural sites.

· Details for contacts and procedures for residents to report any incidents or concerns relating to the cycleway/walking trail, 

· Details of parking areas which will be available for cycleway/walking trail users.

A draft Cycleway/walking trail Management and Operations Plan shall be prepared prior to the official opening of the cycleway/walking trail and shall be implemented in its draft form from that date. The final plan shall be issued within one year of the official opening of the cycleway/walking trail.

6. All ground disturbed as a result of the construction of the cycleway/walking trail (that is not utilised as part of the formed cycleway/walking trail), including stockpile sites, shall be replanted with indigenous vegetation, or where located on existing pasture, with pasture grass.  This shall occur within 3 months of the official opening of the cycleway/walking trail. 
7. The consent holder shall provide a monitoring report to the Environmental Planning Manager of Opotiki District Council detailing: -

· Any complaints or incidents which have been reported by residents or other parties , i.e. cycleway/walking trail users, and how these have been responded to and resolved,

· Field monitoring of any coastal hazard or erosion issues which have been observed and how these have been addressed.

· Field monitoring of any ecological areas adjacent to the proposed cycleway/walking trail and whether any areas show signs of degradation

· Whether any parking issues have been identified

The first monitoring report shall be provided within one month of the first anniversary of the cycleway/walking trail being officially opened. Thereafter, a monitoring report shall be presented every two years within the anniversary month. 

8. That the protocols and recommendations in relation to the discovery of any archaeological sites be implemented in accordance with the In Situ Report dated 30 July 2010. 

9. In accordance with S.128 of the Resource Management Act 1991, the Opotiki District Council may commence a review of the conditions of this consent, to ensure that any environmental effects associated with the proposed cycleway/walking trail are appropriately mitigated. A review process may commence in the subsequent two month period associated with the provision of any monitoring report required by Condition 7 of this consent.

ADVICE NOTES:

a) The above conditions have been imposed on resource consents RC RC 2011/34 (DOC) and 2011/26 (ODC).  As it is envisaged that the development of the cycleway/walking trail and requirements for monitoring and the development of a management plan will be undertaken collaboratively as the same conditions apply to both consents.

b) The consent holder will need to ensure that all conditions associated with the regional council consents are also complied with. 
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